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SEAN B. CUNNINGHAM
DIRECT DIAL: 202-778-2225
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May 12, 2010

Ms. Marlene H. Dortch, Secretary Ex Parte
Federal Communications Commission

Office of the Secretary

445 12" Street, SW

Washington, DC 20554

Re:  Notice of Ex Parte Communication: In the Matter of Implementation of Section 224 of
the Act; Amendment of the Commission’s Rules and Policies Governing Pole
Attachments, WC Docket No. 07-245; Petition for Declaratory Ruling of American
Electric Power Service Corporation et al. Regarding the Rate for Cable System Pole
Attachments Used to Provide Voice Over Internet Protocol Service, WC Docket No. 09-
154; and In the Matter of a National Broadband Plan for Our Future, GN Docket No. 09-
51

Dear Ms. Dortch:

Please accept this letter as notification, pursuant to Section 1.1206 of the Commission’s Rules,
that on May 11, 2010: (1) Allen Bell of Georgia Power Company (an operating company
subsidiary of Southern Company), Andy Russell of Duke Energy Corporation, Michael D.
Rosenthal of SouthernLINC Wireless (an affiliate of Southern Company), and Sean Cunningham
and Scott Stone of Hunton & Williams LLP met with Angela Kronenberg, Acting Legal Advisor
to Commissioner Clyburn and Christi Shewman, Acting Legal Advisor to Commissioner Baker;
and (2) Allen Bell, Andy Russell, Michael D. Rosenthal, and Scott Stone met with Albert Lewis,
Marcus Maher, Jeremy Miller, Wesley Platt, Jonathan Reel, Marvin Sacks, and Catherine Seidel
of the Wireline Competition Bureau.

During the meeting, the parties discussed the development of pole attachment regulations
through the above-referenced proceedings, consistent with their written comments on the record.
The parties specifically discussed the limits of the Commission's authority with regard to ILEC
attachments on electric poles. As explained in the attached initial comments of the Edison
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Electric Institute,' the text and legislative history of section 224, as well as several Commission
orders and public comments filed by the ILECs themselves, all make clear that the Commission
lacks statutory authority to extend a regulated pole attachment rate or access rights to ILECs.

This notice has been filed in accordance with Section 1.1206(b) of the Commission’s Rules, and
one electronic copy of this notice is being filed in the above-referenced dockets.

Please do not hesitate to contact the undersigned if you have any questions.

Respectfully submitted,

/s/Sean B. Cunningham
Sean B. Cunningham

Enclosure

cc: Angela Kronenberg (via electronic mail)
Christi Shewman (via electronic mail)
Albert Lewis (via electronic mail)
Marcus Maher (via electronic mail)
Jeremy Miller (via electronic mail)
Wesley Platt (via electronic mail)
Jonathan Reel (via electronic mail)
Marvin Sacks (via electronic mail)
Catherine Seidel (via electronic mail)

! Implementation of Section 224 of the Act; Amendment of the Commission’s Rules and Policies Governing
Pole Attachments, WC Docket No. 07-245, RM Docket Nos. 11293, 11303, Comments of the Edison Electric
Institute and Utilities Telecom Council at 90 to 104 (filed March 7, 2008).



Before the

Federal Communications Commission

Washington, DC 20554

In the Matter of )

) WC Docket No. 07-245
Implementation of Section 224 of the Act; )
Amendment of the Commission’s Rules and ) RM-11293
Policies Governing Pole Attachments )

) RM-11303

)

ERRATUM

COMMENTS OF THE EDISON ELECTRIC INSTITUTE
AND THE UTILITIES TELECOM COUNCIL

March 7, 2008

EDISON ELECTRIC INSTITUTE

Edward Comer, Vice President & General Counsel
Aryeh Fishman, Director, Regulatory Legal Affairs
Edison Electric Institute

701 Pennsylvania Avenue, N.W.

Washington, D.C. 20004

(202) 508-5615

UTILITIES TELECOM COUNSEL

Jill M. Lyon, Vice President & General Counsel
Brett Kilbourne, Director of Regulatory
Service & Associate Counsel
1901 Pennsylvania Avenue, NW
Fifth Floor
Washington, DC 20006
(202) 872-0030



UNITED STATES OF AMERICA
BEFORE THE
FEDERAL COMMUNICATIONS COMMISSION

In the Matter of )
) WC Docket No. 07-245
Implementation of Section 224 of the Act; )
Amendment of the Commission’s Rules and ) RM - 11293
Policies Governing Pole Attachments )
) RM-11303
)

COMMENTS OF THE EDISON ELECTRIC INSTITUTE
AND THE UTILITIES TELECOM COUNCIL

Pursuant to sections 1.415 and 1.419 of the Federal Communications Commission’s
(“FCC” or “Commission”) Rules, the Edison Electric Institute (“EEI”), on behalf of its member
companies, and the Utilities Telecom Council (“UTC”) hereby submit these Comments to
address the questions and issues raised in the Commission’s October 31, 2007 Notice of
Proposed Rulemaking (“NPRM”) regarding the amendment of the Commission’s rules and
policies governing pole attachments.

The Edison Electric Institute is the association of the United States investor-owned
electric utilities and industry associates worldwide. Its U.S. members serve almost 95 percent of
all customers served by the shareholder-owned segment of the U.S. industry, about 70 percent of
all electricity customers, and generate about 70 percent of the electricity delivered in the U.S.
EEI frequently represents its U.S. members before Federal agencies, courts, and Congress in

matters of common concern, and has filed comments before the Commission in various



proceedings affecting the pole attachment interests of its members, who are subject to FCC and
state pole attachment jurisdiction.

UTC is the international trade association for the telecommunications and information
technology interests of electric, gas and water utilities and other critical infrastructure industries.
Its members include large investor-owned utilities that serve millions of customers, as well as
relatively small municipal and cooperatively organized utilities that may serve only a few
thousand customers. All of its members have one thing in common: they own, operate or
manage communications systems that support the safe and effective delivery of essential services
to the public at large. Many of its utility members are subject to FCC or state pole attachment
regulation, and UTC has participated in every pole attachment rulemaking at the FCC, as well as
various state pole attachment proceedings. Moreover, pole attachments affect critical
infrastructure, and UTC has advocated for rates and access rules that support critical
infrastructure. As such, the members of UTC have a direct interest in the instant rulemaking.

EEI and UTC are pleased that the Commission has adopted the NPRM in the above-
captioned proceeding to comprehensively consider appropriate changes to the implementation of
section 224 of the Communications Act of 1934, as amended, 47 U.S.C. § 224. EEI and UTC
believe it is appropriate to now reform the Commission’s pole attachment rules to reflect the
experience that utilities and attachers have had over nearly a decade since the Commission
adopted these rules to implement the Telecommunications Act of 1996 (“the 1996 Act”), and the
fact that the communications industry is no longer in its infancy.

Over the last decade it has become more apparent than ever, in light of the hurricanes and

other catastrophic events, that electric utility infrastructure is critical to the interests of the nation



not only with respect the provision of electric service but also because all communications
providers rely upon and benefit from this infrastructure.' With the last decade of experience,
EEI and UTC believe that the existing pole attachment rules do not serve the Commission’s
objective to provide a level-playing field for all cable systems (“CATVs”) and
telecommunications carriers under the Commission’s pole attachment jurisdiction (hereinafter,
“jurisdictional attachers” or “jurisdictional attaching entities”).> The Commission’s current pole
attachment rules do not sufficiently account for the importance of critical electric infrastructure,
which EEI and UTC believes can undermine and distort competition among broadband providers
by creating competition-distorting subsidies and perverse incentives for individual
communications companies to seek unfair and unlawful competitive advantages against other
communications companies. As discussed below, EEI and UTC also believe that the current
regulatory framework undermines the electric utility industry’s core mission: to provide safe,
reliable electric service to its customers at reasonable prices.

EEI and UTC believe that the Commission can use this proceeding to advance
competition between broadband service providers in a manner that is consistent with safety,

reliability, and fair cost allocation. EEI and UTC strongly agree with Chairman Martin that “the

" In particular, critical electric infrastructure is important for communications not only as
a source of electric power but also as a reliable physical network of poles, ducts, conduits, and
rights of way for the deployment of communications wires and equipment.

> NPRM at 4 36. Because ILECs are expressly excluded from the definition of
“telecommunications carrier” in Section 224(a), EEI and UTC uses the term “jurisdictional
attachers” to mean only cable systems and non-ILEC telecommunications carriers.



safety and reliability of critical electric infrastructure is a paramount concern,” and that “pole
owners should be properly compensated for the use of their infrastructure by others,” but that it
is not appropriate for electric consumers to be “subsidizing any broadband companies.”
Chairman Martin is also correct that establishing regulatory parity between all providers of
broadband services will help promote competition between providers of broadband services, but
that establishing such parity should not come at the expense of pole owners or electric
consumers.® As discussed below, EEI and UTC submit these comments to urge the Commission
to revise its pole attachment rules to promote fair competition among broadband service
providers while ensuring safety and reliability and full and fair allocation of the costs and
responsibilities of critical electric infrastructure ownership and operation.

EXECUTIVE SUMMARY

State of Pole Attachments: EEI and UTC agree that the current state of pole attachments

warrants the Commission to revise its current pole attachment rules, and in this section discuss
how the current state of pole attachments undermines both the Commission’s broadband policy
goals under the statute and the electric industry’s performance of its core mission to provide safe
and reliable electric service to customers at reasonable prices. In addition to describing how the

nature and scope of pole attachments have changed significantly in recent years, EEI and UTC

* EEI and UTC also appreciate that the Commission has also expressed concern for the
“safety and reliability of an integral component of our nation’s critical infrastructure, our electric
power system.” See Implementation of Section 224 of the Act; Amendment of the
Commission’s Rules and Policies Governing Pole Attachments, WC Docket No. 07-245, RM-
11293, RM-11303, “Notice of Proposed Rulemaking” at § 38, FCC-07-197 (2007).

* Statement of Chairman Kevin J. Martin, Re: Implementation of Section 224 of the Act;
Amendment of the Commission’s Rules and Policies Governing Pole Attachments, WC Docket
Nos. 07-245, RM-11293, RM-11303 (November 20, 2007).



discuss how critical electric infrastructure safety and reliability are matters affecting competition
between broadband service providers, and also that electric utilities have come to shoulder a
disproportionate and increasing share of the responsibilities for pole ownership.

Safety and Reliability of Critical Electric Infrastructure: EEI and UTC recommend that

the Commission reform its pole attachment rules to allow greater flexibility for electric utilities
to protect and maintain the safety and reliability of critical electric infrastructure, and to facilitate
responsible use of such infrastructure by attaching entities. The Commission should clarify the
limits of its jurisdiction over safety, reliability, and engineering standards and defer to state,
local, and utility standards to ensure safety and reliability in a variety of operating conditions.
The Commission should also clarify its notice regulations to require notice to utilities before
attachments are made so there is opportunity for utilities to ensure that such attachments are
made in compliance with applicable safety, reliability, and engineering requirements before
approving and application for access. It is important for the Commission to allow utilities to
include contractual terms and conditions sufficient to deter unauthorized and unsafe attachments,
including specified, substantial penalties in addition to back rent. Additionally, the Commission
should clarify its complaint procedure to expressly allow electric utilities to submit complaints
for violations of the Commission’s notice requirements. Finally, EEI and UTC strongly
recommend that the Commission not adopt one-size-fits all access rules (such as the so called
“best practices” advocated by Fibertech), which would inappropriately favor expedient access at
the expense of safety, reliability, and engineering soundness.

Pole Attachment Rates: EEI and UTC recommend that the Commission eliminate

competition-distorting rate subsidies and ensure full and fair cost allocation among all attachers.



In particular, EEI and UTC recommends the adoption of a single rate for all Commission-
jurisdictional attaching entities under an improved version of the telecom formula, and
recommends specific improvements in the way the telecom formula is implemented to reduce
competition-distorting subsidies that are currently provided at the expense of electric consumers.

Incumbent Local Exchange Carrier Jurisdiction: EEI and UTC support the

Commission’s goal of providing “even-handed treatment” for all broadband competitors,
including incumbent local exchange carriers (“ILECs”); however, pursuant to Section 224,
ILECs do not have a right to regulated pole attachment rates.
COMMENTS
I. The State of Pole Attachments Undermines Both the Commission’s
Broadband Policy Goals and the Electric Industry’s Mission to Provide Safe
and Reliable Electric Service at Reasonable Prices
The NPRM seeks comment on the current state of pole attachments, ducts, conduits, and
rights-of-way and the relationship between these facilities and competitive telecommunications
markets.” The Commission specifically seeks data on the nature and scope of pole attachments
and usage and price differences between various entities that provide similar communications

services.® The Commission asks how these matters affect the “larger goals of the Act, ”

including competition for communications service delivery and the expansion of broadband

> NPRM at § 13

% NPRM at 4 13



Internet access service.” The Commission also inquires about safety, reliability, and access
matters, including unauthorized and unsafe attachments.®

In response to these inquiries, in this section EEI and UTC discuss how the current state
of pole attachments undermines both the Commission’s broadband policy goals and electric
utilities’ performance of their core mission: to provide safe and reliable electric service to
customers at reasonable prices. In this regard, EEI and UTC describe in general the relationship
between critical electric infrastructure and competitive markets for communications services.
This section explains how the electric industry’s interests in safety, reliability, and full and fair
cost allocation are consistent with the Commission’s goals of promoting broadband competition
and expansion, and describes the relationship of electric utilities and communications attachers
as users of the same critical electric infrastructure. It also describes the disproportionate and
increasing responsibilities of electric utilities for pole ownership and maintenance.

Second, EEI and UTC discuss pole attachment usage and price data to show more
specifically how the current state of pole attachments undermines competition and compromises
electric utilities’ ability to perform their core mission. In this regard, EEI and UTC demonstrate
that safety and reliability are not merely “technical matters,” but also affect competition. EEI
and UTC also describe the nature and scope of pole attachments generally and discusses the
widespread and serious problem of unauthorized and unsafe attachments. Further, EEI and UTC
shows how a lack of coordination between communications attachers can cause both operational

problems for electric utilities and slow deployment of broadband facilities. Additionally, EEI

"NPRM at § 13

" NPRM at Y 37-38.



and UTC discuss pole attachment rates and rate subsidies and matters related to rate calculation,
including the types of service offered by various entities, and numbers of attaching entities per
pole.

Third, EEI and UTC discuss the relationship between ILECs and electric utilities under
joint use and joint ownership agreements and shows why there is no need to subject ILEC
attachments to the Commission’s jurisdiction.

Finally, EEI and UTC provide a brief discussion of certain trends in state regulation of
pole attachments.

A. Safe and reliable electric service and competitive communications
markets that rely on the same critical infrastructure can operate in
harmony for the benefit of both electric and communications
industries and the public.

The relationship between electric distribution facilities and competitive communications
markets is fundamentally a relationship of common use of these facilities by electric utilities and
participants in competitive markets for communications services. Although electric utilities and
communications service providers use the same physical network of poles, ducts, conduits, and
rights of way, it is significant that electric utilities are not generally engaged in offering
broadband services to the public on a commercial basis. To the extent utilities own or use
broadband and other communications technologies, with rare exceptions, such use is only for
purposes of electric grid operation and not to participate as providers or competitors in markets
for communications services. At this time and for the foreseeable future, EEI and UTC believe
that a substantial majority of electric utilities do not compete in, and do not have any apparent

interest in competing in these markets. It is important for the Commission to recognize that, in



most cases, pole attachment service is not a separate “profit center” for electric utilities; rather,
typically, the revenue received from pole attachment fees are a direct offset to a utility’s overall
revenue requirement in a traditional cost-of-service-based rate proceeding. Therefore, with
respect to electric utilities, this is not a relationship between market participants seeking
competitive advantage through control of access to needed facilities.

Safe and reliable electric service and competitive communications markets can operate in
harmony for the benefit of both electric and communications industries and the public, but the
current “state of pole attachments” undermines both the utilities’ ability to perform their core
mission and the Commission’s objective of promoting broadband competition. EEI and UTC
believe that, so long as third-party attachments are made in a manner that is consistent with the
electric utilities’ core mission (to provide safe, reliable supply of electricity to customers at
reasonable prices) and the costs of the pole infrastructure are fully and fairly allocated, it is not
contrary to the interest of the electric utility industry to accommodate such attachments.

Under the Commission’s current regulatory framework, the benefits and responsibilities
of pole use are misaligned by disproportionately allocating costs and responsibilities to electric
utilities. Under current rate structures, jurisdictional attaching entities receive competition
distorting subsidies to varying degrees. Current regulations provide perverse incentives for
individual attachers to disregard basic notice and safety requirements and, thereby to seek unfair
and unlawful competitive advantages against other, more responsible, competing attachers.

As further explained below, the current state of pole attachments undermines broadband
competition and deployment in several ways. First, in a competitive market, each competitor

bears the true costs of producing and delivering its product or service. Competitors, particularly

10



mature industries such as the cable and telephone companies, need not receive subsidies at the
expense of another industry. For example, it is difficult to reasonably explain how the cable
industry is still the “infant industry” it was considered to be in 1978, when Section 224 was first
enacted.

Second, to ensure a level playing field for competitors, all jurisdictional attaching entities
should pay the same, non-subsidized rate. As explained below, both the cable and telecom rates
provide substantial, inappropriate subsidies at the expense of electric consumers. However, the
cable rate provides an even greater subsidy because the cable rate, as the Commission
acknowledges: “[w]e seek comment on the extent to which the current cable rate formula, whose
space factor does not include common (i.e., “unusable”) space, results in a subsidized rate, and,
if so, whether cable operators should continue to receive such subsidized pole attachment rates at
the expense of electric consumers.” Simply stated, if one broadband provider pays a lower pole
attachment rate, it achieves a competitive advantage over a broadband provider that pays a
higher rate. In a competitive, non-subsidized market, each competitor would pay its full and fair
share of the costs of access to critical electric infrastructure.

Third, the experience of EEI’s members shows that individual communications
companies comply with basic notice and safety requirements to varying degrees. EEI believes
that inconsistent compliance by communications attachers with these requirements may provide
additional competitive advantages to certain parties. The relative allocation of pole costs among
attaching entities and the degree of compliance by attaching entities with notice, safety and

engineering requirements can affect the competitiveness of various categories of

’ NPRM at 9 19.
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communications providers or of individual companies competing in specific markets. Any
communications company that avoids notice, safety, and engineering requirements for the sake
of expediency may, whether by design or neglect, gain a competitive advantage over a
competitor in the same market that fully complies with the same requirements. Competitive
advantages can include cost savings by avoiding engineering survey fees, non-payment of pole
attachment fees unless and until caught, and, in some cases, faster time-to-market than their
competitors.

Although the 1996 Act mandates that the Commission must promote the development of
competitive markets for broadband communications services, EEI and UTC do not believe it
even implicitly suggests that such development should be subsidized at the expense of electric
consumers or carried out in a manner that may jeopardize the safety and reliability of the electric
distribution infrastructure on which both electric and broadband customers depend for reliable
service. To the contrary, in competitive broadband markets, jurisdictional attaching entities
should not be allowed to ignore notice and safety requirements in order to gain advantages
against competitors that comply with these requirements. EEI and UTC believe to ensure a level
playing field for broadband competition, each communication service provider should comply
with the same notice and safety requirements and bear its appropriate share of the costs of
maintaining critical electric infrastructure.

However, under current Commission regulations and precedents, jurisdictional attachers
often have insufficient incentive to comply with applicable notice and safety requirements or to
coordinate with their competitors, and receive substantial rate subsidies at the expense of electric

consumers under a two-tier system of subsidized rates. Specifically, inadequate notice
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requirements and an unrealistically low cap on penalties utilities can charge for violations of
notice and safety requirements have resulted in a widespread and serious problem of
unauthorized and unsafe attachments. These attachments not only pose serious safety and
reliability threats, but also provide a competitive advantage to companies that make attachments
without complying with requirements that apply to all attachers. Failure by communications
attachers to move or transfer their existing attachments in a timely manner can cause delays in
access by other competitors.

B. Both Electric Utilities and Communications Attachers Require Access
to Poles, Ducts, Conduits, and Rights of Way.

The Commission is correct that the electric power system is “an integral component of
our nation’s critical infrastructure,”'® but should also recognize that utility poles, ducts, conduits,
and rights-of-way are critical infrastructure not only for purposes of supplying electric power. '
This critical infrastructure is also essential to supplying a physical network for communications
services. Communications networks rely on electric utilities to provide electric delivery service
with as few interruptions as possible.

To a large extent, both electric and communications providers require the same facilities
to support their attachments. A cable system or competitive local exchange carrier (“CLEC”)
may occupy only one or two feet on an electric utility pole, but such attachments would be

useless if the common portions of the pole were not in place. Communications providers, like

'"'NPRM at 9 38.
! Without electric service, communications service fails. Although some

communications facilities have back-up power, those facilities eventually fail if electric
distribution is not restored.
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electric utilities, must have poles that are of sufficient height to comply with applicable clearance
requirements and otherwise comply with applicable safety and engineering requirements.
Although different providers may occupy varying amounts of the so-called “usable” space (i.e.,
the space in which attachments are directly made), both types of providers generally require
poles that meet the same minimum ground clearance requirements. In other words, each
provider that occupies space on the pole has an equivalent need for the common space on the
pole. In addition to the common space on the pole that is misleadingly termed the “unusable
space,” the common space used by all attachers includes the communication worker safety space,
which, as explained below in Part II, exists for the benefit of communications workers.'? Thus,
this physical infrastructure not only provides a space for individual attachments, but also a very
valuable, interconnected, physical network necessary for reliable electric and communications
services.

While electric utilities and communications companies have a common need for this
critical infrastructure, these entities also have a common responsibility for this critical electric
infrastructure since responsible use by both parties of utility infrastructure avoids the wasteful

duplication of facilities on public or private rights-of-way and reduces costs and other impacts on

"2 The term “common space” is more accurate than “unusable space.” The statute does
not use the term “unusable space,” but simply refers to “space . . . other than the usable space”
(47 U.S.C. § 224(e)(2) (2005)) to distinguish the common space from the attachment space or
“usable space,” which is defined as “the space above the minimum grade level which can be
used for the attachment of wires, cables, and associated equipment.” “Usable space” is not
intended to suggest that the common space is somehow unnecessary. Rather, it is a narrow,
technical term used to describe the space that is immediately usable for direct attachment.
Indeed the statute acknowledges the need for the pole plant up to the “minimum grade level” in
its definition of “usable space” as the space “which can be used for the attachment of wires,
cables, and associated equipment.” 47 U.S.C. § 224(d)(2).
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consumers. As the Commission has stated, “[i]n the aftermath of Hurricane Katrina, Americans
were reminded of the importance of reliable, readily available, and interoperable

communications . . . .”"

Thus, both electric and communications providers depend not only on
the existence of pole infrastructure, but also on routine pole maintenance, including tree-
trimming, right-of-way clearance, safety inspections, and compliance with applicable codes and
standards for pole plant.

Also, significantly, when one or more poles are downed, both electric and
communications providers depend on prompt repair or replacement of the damaged poles to
ensure safe and reliable service. When the physical network provided by electric distribution
infrastructure is damaged as a result of storms, vehicle impacts, or other causes, communications
networks are severely disrupted until the electric infrastructure is restored. Both electric and
communications providers depend on the prompt restoration of such pole infrastructure to ensure
continuity of the respective services they provide to their customers, protect costly wireline plant
and associated capital equipment, and comply with applicable ground clearance requirements.
This necessity is reflected in one of the Commission’s key homeland security strategic
objectives: “Facilitate rapid restoration of the U.S. communications infrastructure and facilities
314

after disruption by any cause.

C. Electric Utilities Bear a Disproportionate and Growing Share of the
Responsibilities of Pole Ownership.

" Federal Communications Commission, Strategic Goals: Public Safety and Homeland
Security, available at http://www.fcc.gov/homeland.

'* Federal Communications Commission, Strategic Goals: Public Safety and Homeland
Security, available at http://www.fcc.gov/homeland.
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Although both electric and communication providers both enjoy, to a large extent, similar
benefits from the use of the same poles, the costs and operational responsibilities of ownership
and maintenance fall disproportionately on electric utilities. This is due, in part, to the fact that
virtually all of the poles used for communications attachments are owned by electric and
telephone utilities, and in many cases, a growing majority of the poles are owned solely by the
electric utility. More significantly, because they do not own poles and they receive subsidized
access rates, jurisdictional communications attachers (i.e., CATVs and CLECs) bear a
disproportionately small share of the operational responsibilities and costs associated with
owning and maintaining pole plant required for all attachers.

As an initial matter, electric utilities face the challenge of building and maintaining
electric distribution infrastructure. This is a very resource and labor intensive enterprise, and
EEI’s and UTC’s members have generally experienced increases in the costs of materials and
labor. A 2007 study prepared for the Edison Foundation cites “[d]ramatically increased raw
materials prices,” as well as rising labor costs have contributed to an overall trend towards higher
construction costs for the electric industry, including electric distribution."’

Electric utility pole owners have found that the increasing number, weight, and variety of
communications pole attachments have resulted in a greater need for analysis of pole strength
and loading, as well as make-ready work, before adding new attachments. This is because each
additional wire and device attached or strung along a distribution network, including overlashed

wires, adds physical stress to the poles in terms of weight, wind loading, and ice loading. The

!> Marc W. Chupka and Gregory Basheda, Rising Utility Construction Costs: Sources
and Impacts, prepared by the Brattle Group for the Edison Foundation (September 2007) at p. 1.
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result of this is an extra layer of complexity for pole construction for the electric distribution
system. It also increases the risk associated with pole ownership from the standpoint of
reliability, safety, and maintenance.

Increases in the number and variety of pole attachments increase restoration times
following natural disasters and other emergencies. When poles fall down as a result of storm
damage or vehicle impacts, each attachment must be restored along with the new or repaired
pole. Cable systems and CLECs are responsible for re-attaching their own equipment to poles in
these situations. Nevertheless, each additional attachment, whether it be a wire, an antenna, a
power supply, or other piece of equipment, adds time, difficulty, and safety hazards to the
utility’s task of untangling both the electric and communications equipment and restoring the
pole.

EEI is aware that electric utilities have experienced increased costs associated with
communications attachments. For example, electric utilities receive numerous telephone calls
from citizens and public safety officers reporting downed wires. Frequently these wire-down
calls are due to a downed cable wire, which the utility does not own and for which it is not
responsible. Nevertheless, the utility must dispatch a line crew to the scene to ascertain what
type of wire is down. These “false alarm” calls are very costly. A number of utilities report that
third party wires down account for a substantial majority of all wire-down calls. A large
Midwestern utility reports an average of between approximately 27,000 and 38,000 wire down
calls in each of five years from 2003 to 2007. Of all those calls, an average of between 43 and
49 percent in each year turned out to be third-party wires. Other utilities report situations in

which public safety officers have ordered utility personnel to remove third party wires from

17



roadways to prevent harm to the public, including one incident which resulted in the utility being
sued for allegedly causing a loss of service.

The complexity of pole restoration is further multiplied when thousands of poles in a
large utility system need to be replaced after a widespread natural disaster, such as a hurricane,
ice storm, or earthquake. For example, during the 2004 hurricanes, according to a Department of
Energy report, in Florida, “thousands of distribution poles and transformers had to be repaired or
replaced. . . . Thousands of linemen and tree experts were brought in from other utilities to assist
with the restoration efforts. The cost of the restoration effort is astronomical.”*°

D. Unauthorized Use of Pole Infrastructure and Pole Attachment Rate
Subsidies Undermine Both Safe, Reliable Electric Service and
Broadband Competition
1. The nature and scope of pole attachments has changed

significantly in recent years and has resulted in new safety and
reliability hazards, as well as additional responsibilities and
increased costs for electric utilities.

The nature and scope of pole attachments by various providers has changed significantly
in recent years and has resulted in increased costs, new safety and reliability hazards, and
additional maintenance and administrative responsibilities for electric utilities. Section 224
defines “pole attachment” as “any attachment” by a cable system or a CLEC. Historically, a pole
attachment typically consisted of a single coaxial cable or copper telephone wire affixed to a

pole with a bolt and clamp, or located in an underground conduit or duct. More recently,

apparently because of technology developments and deployment of various new communications

' DOE Office of Electricity Delivery and Energy Reliability and National Association of
State Energy Officials, Report “Florida State’s Energy Emergency Response to the 2004
Hurricanes,” June 2005 at 22 (emphasis added). This report is available on the DOE website by
accessing the appropriate link at http://www.oe.netl.doe.gov/outreach.aspx.
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services, the number and variety of pole attachments has increased. According to a recent survey
by UTC, the number of pole attachments licensed by utilities has increased significantly,
especially within the past year, and some utilities have reported that the number of authorized
attachments has more than doubled in the past year.

The variety of attachments can be roughly divided into horizontal and vertical
attachments for illustrative purposes. Horizontally, new or modified attachments include an
increasing number of overlashed wires, splicing boxes and fiber optic cable storage loops. Each
of these attachments add significant surface area and weight to the existing load on the pole."’
For example, overlashing, depending on the size and composition of the added wire, can
significantly increase the wind and ice load. Figures 1, 2, and 3 show the impact of overlashing
on utility poles. Figure 4 illustrates the different assumptions for each load designation, Light,
Medium or Heavy (each load designation assumes different line angles, wind speeds, and radial
ice). Depending on the load designation assumed, one cable attached to a “messenger” wire'®
increases load to a utility pole from a minimum of 6 percent to a maximum 15 percent, as

indicated by Figures 1 and 2, above."” Overlashing a second cable to the same messenger

7 In addition to wind and ice factor, the added weight of an overlashing alone can cause physical
changes in the pole infrastructure which, in turn, can cause serious safety and reliability hazards.
For example, the added weight of an overlashed wire can cause the existing wire to sag, which
can affect clearance and cause serious safety hazards, such as downed poles or electrical contact
hazards created when passing trucks make contacts with sagging lines. Added weight may also
cause poles to lean too far in a particular direction unless the pole is properly guyed and
reinforced.

18 . . . . .
The messenger is a wire used for the structural support of communications wires. The
messenger itself is not used for the transmission of communications signals.

9 As shown in Figures 1, 2, and 3, above, for one cable attached to a messenger wire, assuming a
Light Loading Zone designation with minimum loading (3 degree line angle) increases load by 8
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increases the load on a utility pole from a minimum 8 percent to a maximum 19 percent, once
again depending on the load designation assumed, as shown by Figures 1 and 2, above.” Just as
in the case of a new attachment, the utility needs to have an opportunity to perform an

engineering analysis before the additional cable is overlashed.

percent and assuming maximum loading (10 degree line angle) increases load to 15 percent.
Assuming a Medium Loading Zone designation with minimum loading (3 degree line angle)
increases load to 6 percent and assuming maximum loading (10 degree line angle) increases load
to 11 percent. Assuming a Heavy Loading Zone designation with minimum loading (3 degree
line angle) increases load to 8 percent and assuming maximum loading (10 degree line angle)
increases load to 12 percent.

2% As shown in Figures 1, 2, and 3, above, for two cables attached to a messenger wire, assuming
a Light Loading Zone designation with minimum loading (3 degree line angle) increases load by
10 percent and assuming maximum loading (10 degree line angle) increases load to 19 percent.
Assuming a Medium Loading Zone designation with minimum loading (3 degree line angle)
increases load to 8 percent and assuming maximum loading (10 degree line angle) increases load
to 15 percent. Assuming a Heavy Loading Zone designation with minimum loading (3 degree
line angle) increases load to 11 percent and assuming maximum loading (10 degree line angle)
increases load to 16 percent.

20



Figure 1

Light Loading Zone
Wind Force
Number of
Cables 1 2 3 4
Bundle
Diameter | 1.000 | inch | 1.501 | inch | 1.615 | inch 2.050 | inch
Wind
Moment @ | 4,725 | Ib. Ib. 7,631
GL ft. 7,092 | ft. Ib. ft. 9,686 | Ib. ft.
% of Class
4 Pole 5.8% 8.7% 9.4% 11.9%
Cable Tension Force - on Angle Structures
Number of
Cables 1 2 3 4
Bundle
Weight | 0.282 | Ib/ft | 0.443 | Ib/ft | 0.604 | Ib/ft 0.765 | 1b/ft
Wire
Tension | 1,308 | lbs 1,805 | Ibs 2,126 | lbs 2,576 | lbs
See notes
below O 1D |G (2 H (2)
Angle
= 3 89 | 2.0% 123 | 2.7% 145 3.2% 175 3.9%
Angle
= 5 148 | 3.3% | 205 |4.5% 241 5.3% 292 6.4%
Angle
=| 10 296 | 6.5% | 409 |9.0% 482 | 10.6% 584 12.9%

(1) Lateral force (Ibs) X Load Factor at line angle from conductor tension at
attachment height.

(2) Lateral moment = (Lateral Force X height) as percentage of pole moment
capacity.

Composite Loading from Attachment (Wind Moment + Tension Moment)

1 2 3
Number of Cables lashed to Messenger Cable | Cables | Cables 4 Cables

Minimum Loading: 3 degree line angle (%

: 8% 11% | 13% 16%
of pole capacity)

Maximum Loading: 10 degree line angle

(% of pole capacity) 12% | 18% | 20% 25%
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Figure 2

Medium Loading Zone
Wind Force
Number of
Cables 1 2 3 4
Bundle
Diameter | 1.500 | inch | 2.001 | inch | 2.115 | inch 2.550 | inch
Wind
Moment @ | 3,150 | Ib. Ib. 4,442
GL ft. 4,202 | ft. Ib. ft. 5,355 | Ib. ft.
% of Class 4
Pole 3.9% 5.1% 5.4% 6.6%
Cable Tension Force - on Angle Structures
Number of
Cables 1 2 3 4
Bundle
Weight | 0.671 | Ib/ft | 0.987 | Ib/ft | 1.184 | Ib/ft 1.479 | Ib/ft
Wire
Tension | 1,483 | Ibs 1,930 | Ibs 2,126 | 1bs 2,576 | Ibs
See notes
below (€9 IO I €Y I ) B N ¢)) 2) @) 2)
Angle
=| 3 101 [2.2% | 131 |2.9% 145 3.2% 175 3.9%
Angle
=| 5 168 |13.7% | 219 |4.8% 241 | 5.3% 292 6.4%
Angle
=| 10 336 | 7.4% | 437 ]9.6% 482 | 10.6% 584 | 12.9%
(1) Lateral force (Ibs) X Load Factor at line angle from conductor tension at
attachment height.
(2) Lateral moment = (Lateral Force X height) as percentage of pole moment
capacity.
Composite Loading from Attachment (Wind Moment + Tension Moment)
Number of Cables lashed to Messenger 1 2 3 4
Cable | Cables | Cables | Cables
Minimum Loading: 3 degr.ee line angle (% 6% 8% 99, 10%
of pole capacity)
Maximum Loading: 10 degree line angle (% 1% | 15% 16% 19%
of pole capacity)
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Figure 3

Heavy Loading Zone
Wind Force
Number of
Cables 1 2 3 4
Bundle Diameter | 2.000 | inch | 2.501 | inch 2.615 | inch 3.050 | inch
Wind Moment | 4,200 | 1b. 5,492
@ GL ft. 5,252 | Ib. ft. Ib. ft. 6,405 | Ib. ft.
% of Class 4
Pole 5.1% 6.4% 6.7% 7.8%
Cable Tension Force - on Angle Structures
Number of
Cables 1 2 3 4
Bundle Weight | 1.215 | Ib/ft | 1.687 | Ib/ft 1.919 | lb/ft 2.351 | Ib/ft
Wire Tension | 1,951 | lbs 2,435 | Ibs 2,765 | Ibs 3,214 | Ibs
See notes below (1) (2) (1) (2) (1) (2) (1) (2)
Angle
= 3 133 | 2.9% 166 | 3.7% 188 4.2% 219 | 4.8%
Angle
= 5 221 149% | 276 | 6.1% 314 6.9% 365 8.0%
Angle
= 10 442 19.8% | 552 |12.2% 627 | 13.8% 728 | 16.1%

(1) Lateral force (Ibs) X Load Factor at line angle from conductor tension at

attachment height.

(2) Lateral moment = (Lateral Force X height) as percentage of pole moment capacity.

Composite Loading from Attachment (Wind Moment + Tension Moment)

1 2 3 4
Number of Cables lashed to Messenger Cable | Cables | Cables | Cables
— — . 5

Minimum Loading: 3 degr.ee line angle (% of 8% 10% 1% 13%

pole capacity)
. — . 5

Maximum Loading: 10 degree line angle (% of 5% | 19% | 21% | 24%

pole capacity)
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Figure 4

Light Loading Zone
Temperature = | 30 deg F | Radial Ice = | 0"
Wind Force = 9 Ib/sq. ft. => 59.3 mph
Grade of Construction for Poles = C
Load Factor for Wind = 1.75
Load Factor for conductor tension = 1.30
Medium Loading Zone
Temperature = | 15 deg F | Radial Ice = | 0.25"

Wind Force = 4 1b/sq. ft. => 39.5 mph
Grade of Construction for Poles = C
Load Factor for Wind = 1.75
Load Factor for conductor tension = 1.30
Heavy Loading Zone
Temperature = | 0 deg F | Radial Ice = | 0.5"

Wind Force = 4 1b/sq. ft. => 39.5 mph

Grade of Construction for Poles = C
Load Factor for Wind = 1.75

Load Factor for conductor tension = 1.30

SpanMaster (Release 3.1) from CommScope was used to determine cable bundle
diameter and wire (messenger) tension, using the following input:

Messenger dia = 1/4" Weight = 0.121 1b/ ft
Cable dia = 3/4" | Cable Weight = 0.161 1b/ ft
Span=| 200 ft. Sag = 1% of Span
Model Input
Moment Capacity, 40' Class 4 pole = 81,600 Ib. ft. at Ground line
Attachment Height = 18 ft

Basic Equation

Moment @ Ground [1b.ft.) =

Force X Attachment Height

Wind Force =

Span Length X Bundle Diameter/12 X Load Factor

Wire Tension Force =

2 X Sine (line angle/2) X Wire Tension X Load Factor
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Vertically, there is a wide array of communications attachments that are distinct from
ordinary cable and telephone wires, and occupy additional space other than the space occupied
by such horizontal wires. These vertical attachments include service drops, risers, J-hooks,
power supplies, and wireless antennas. Communications attachers also frequently make
temporary attachments of stored equipment, such as spools of cable. CenterPoint Energy reports
finding large, very heavy cable spools attached to poles.

Wireless attachments pose special operational and safety problems, including National
Electrical Safety Code (“NESC”) clearance issues and potential for worker exposure to radio
frequency (“RF”) exposure.”’ EEI and UTC member companies report that engineering studies
show that both electric and communications wires are often close enough to pole-top wireless
antennas to pose a safety hazard to utility and communications line workers. Electric utility
workers generally are not trained to work with wireless equipment and do not have the capability
of shutting down a wireless antenna for purposes of pole maintenance.

2. Unauthorized and Unsafe Attachments

The Commission sought comment on the prevalence of the practice of unauthorized
attachments or attachments that have been installed without a lawful agreement.”> A substantial
and growing percentage of all Commission-regulated communications attachments on electric

poles are unauthorized, i.e., they have been made without notice to, or permission from, the

2 See, e.g., In the Matter of Proposed Changes in the Commission’s Rules Regarding
Human Exposure to Radiofrequency Electromagnetic Fields, ET Docket No. 03-137, “Notice of
Proposed Rulemaking” at 9 1, FCC 03-132 (2003) (“The potentially harmful effects of RF are
well characterized as the result of excessive heating of biological tissue....”).

*2 NPRM at 9 38.
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utility. Unauthorized attachments may also violate applicable safety standards. Unauthorized
and unsafe attachments pose significant safety and reliability hazards for electric utilities,
including electrical contact hazards, excessive wind and ice load, and worker safety issues.
These attachments also distort competitive parity by providing an additional subsidy and other
competitive advantages to attaching entities that make such attachments. The growing number
and variety of unauthorized attachments also can also complicate utility efforts to maintain poles
and restore service disruptions, as recent natural disasters vividly illustrate.

Unauthorized attachments. An unauthorized attachment is an attachment made without
application and approval from the utility pole owner. In some cases, these unauthorized
attachments are made by a cable company or CLEC that has no pole attachment agreement with
the utility. In other cases, the attaching entity has a master agreement with the utility, but has not
received a permit allowing the individual attachment(s). Electric utilities typically grant a permit
for a specified number of attachments on a specified set of poles. Ordinarily, if a prospective
attaching entity seeks to make a set of attachments to a utility’s poles, the attaching entity must
enter into a pole attachment agreement with the utility. Before making specific attachments, the
attaching entity must provide notice to the utility with certain information regarding the number
and type of attachments and the specific poles to which the attachments will be made. The utility
must have this information to be able to perform an engineering survey to determine whether it
has sufficient capacity to accommodate the proposed attachments and what “make-ready” work
is needed to insure that the attachments comply with applicable safety, reliability, and
engineering requirements. If an attachment is made without prior notice, the utility cannot be

assured that its facilities remain in compliance with these requirements. In addition to the
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utilities’ interest in maintaining safety and reliability, the electric utilities also have an economic
interest in having timely notice of which attaching entities have how many attachments on which
poles. Without this information, the utility cannot accurately calculate the proper amount owed
by the attaching entity.

Recent utility industry inventories show a significant number of all attachments made by
cable systems and CLECs are unauthorized. The electric utilities participating in a study
conducted by UTC reported an average of eleven percent of all attachments currently on their
poles were unauthorized, based on each utility’s most recent pole attachment inventory. These
figures include only attachments made by cable television systems and CLECs.> Based on the
results of an audit currently in progress, CenterPoint Energy reports approximately 79,000
unreported cable TV attachments, accounting for over 34 percent of approximately 231,000
cable attachments surveyed to date.**

In some cases, the number of unauthorized attachments has increased significantly within
recent years. PPL Electric Utilities reports that its most recent pole inventories from 2002-2006
show that 57.1 percent of all new CATYV attachments and 30 percent of all new CLEC
attachments installed on its poles since 2002 were made without application or notice to the

utility.

% Electric utilities have generally found significantly fewer unauthorized attachments
made by ILECs and other non-jurisdictional attachers. To the extent there are unauthorized
attachments made by ILECs, they are generally easy to identify, and electric utilities have
generally had less difficulty in collecting back payments from ILECs pursuant to existing joint
use or joint ownership agreements.

** CenterPoint began a system-wide audit in 2004, which was 71 percent complete at the
time of this filing.
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Entities that make unauthorized attachments receive an additional, unlawful subsidy.
Under the statute and the Commission’s regulations, jurisdictional attachers already receive a
legally sanctioned subsidy in the form of pole attachment rates that do not allocate all of the
costs of the infrastructure. In addition to this legal subsidy, some attaching entities also receive
an unlawful subsidy in the form of “free” space occupied by unauthorized attachments. In
addition to not paying rent for such attachments, the company that makes attachments without
engaging in the normal application process or complying with applicable regulations achieves an
additional competitive advantage over law-abiding competitors who comply with applicable
requirements before making their attachments.

The full amount and effect of this subsidy is very difficult to quantify precisely, because
of the nature of unauthorized attachments, which are made without notice to or authorization by
the host utility. If a communications market participant has a significant number of unauthorized
attachments, it pays no rent on those attachments unless and until those attachments are
discovered by the utility and the utility is successful in litigation required to force disgorgement
of back rent. In many cases, the utility is never able to determine exactly how long the
unauthorized attachments have been in place. Even if the utility does recover the back rent, the
attacher has nevertheless received the competitive advantage of premature access.

As an example of how hidden subsidies arise with respect to unauthorized pole
attachments, consider two jurisdictional attaching entities, Broadband-A and Broadband-B, each
of which has 100,000 attachments on Electric Utility’s poles over a three-year period. During all
three years, all of Broadband-A’s attachments have permits, but 5,000 (i.e., 5 percent) of

Broadband-B’s attachments are unauthorized. Assume an attachment rate is $15 per attachment
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per year.” Broadband-A pays $15 per attachment per year for each of its 100,000 attachments,
all of which are permitted, for a total of $4,500,000 over three years. Meanwhile, Broadband-B
pays rent for only its 95,000 permitted attachments, for a total of $4,275,000 in three years. It
pays nothing for the additional 5,000 attachments. Thus, Broadband-B enjoys an additional
subsidy of $225,000, i.e., a five percent “discount” relative to its competitor. This discount does
not include any additional funds Broadband-B “saves” by not paying for make-ready costs
required to make its attachments comply with applicable safety codes, or the competitive
advantage Broadband-B achieves by deploying its attachments more quickly than Broadband-A
might have been able to do. Although there is a possibility that the utility will identify the
unauthorized attachments and obtain payment of back rent, it may take up to five years before
identifying such attachments and additional time to for litigation in state court (and possibly
before the Commission), with uncertain results. Broadband-B gains the time-value of its
windfall savings during this period.

In the experience of most of EEI’s and UTC’s member companies, unauthorized
attachments are found to be made much more commonly by cable systems and CLECs, and less
commonly by ILECs. To the extent there are any unauthorized attachments by ILECs, the
existing joint use system has provided adequate remedies. Not every cable system or CLEC
engages in such unlawful behavior to the same extent, and some do not at all. However, it
appears that a significant number of cable systems and CLECs may be achieving a subsidy

benefit not enjoyed by many of their competitors.

*> This attachment rate is a purely hypothetical rate given only for purposes of calculating
this example. It is not intended to represent any actual, average, or proposed rate.

29



Unsafe attachments. In addition to the basic problem of unauthorized attachments,
electric utilities also face a significant problem with violations of safety codes and related
requirements caused by unsafe jurisdictional pole attachments. Due to the nature of electric
distribution facilities, the installation and maintenance of pole attachments are subject to
numerous federal, state, local, and industry codes and standards for safety, reliability, and sound
engineering.”® These violations are often caused by unauthorized attachments, but sometimes
result from actions in violation of a permit issued for an authorized attachment. Such violations
pose a significant threat to safety of both electric workers, communications workers, and the
public, as well as to electric reliability. As further discussed in Part II of these comments, the
solution to this problem is not for the Commission to establish its own safety requirements or to
assume jurisdiction for enforcement; rather, utilities should be given greater flexibility to include
safety requirements and related penalties as terms and conditions of pole attachment agreements.

An electric utility typically conducts a pole attachment inventory at intervals of several
years. A five-year cycle is common. In the course of these inventories, utilities often discover
unidentified attachments that have been made in violation of applicable safety codes, or

permitted attachments that have been subsequently modified by an attaching entity in a manner

*® Certain Federal regulations and state statutes directly address construction activity in
the vicinity of overhead electric lines, and violators are subject to criminal penalties and civil
liabilities. These laws apply to employers, contractors, owners and any other parties or persons
responsible for or engaged in construction activities. Examples include TEX. HEALTH & SAFETY
CODE ANN. § 752.004 (2007) (prohibiting construction activity if such work creates the
possibility that anything — including a worker, tool, piece of machinery, etc. — may come within
six (6) feet of an energized overhead high voltage power line) and 29 C.F.R. §§ 1910.180,
1910.333, 1926.416, 1926.417 and 1926.550 (2007) (Occupational Safety & Health
Administration (“OSHA”) regulations providing, among other things, that cranes and other
similar pieces of equipment capable of movement during operation must maintain a minimum
distance of ten (10) feet from high voltage electric lines).
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that has resulted in a safety violation. According to UTC survey data, thirteen percent of all
third-party attachments are in violation of code. In more than one case litigated before the
Commission, utilities have presented evidence of thousands of violations of the NESC and
industry standards.”” As in the case of unauthorized attachments, it appears that jurisdictional
attaching entities have little incentive to comply with safety requirements.

Economic incentives for unauthorized and unsafe attachments. The principle reason why
there are so many unauthorized, unsafe, and unidentified attachments is simple. Cable systems
and CLECs have a significant economic incentive to deploy large numbers of attachments as
quickly as possible, since providing communications services is their top priority, not electric
safety and reliability. Moreover, cable and CLEC line workers are often contractors paid on a
per attachment basis, which results in an emphasis on speed and quantity of installed
attachments.

Under current Commission precedents and regulations, it is very difficult for electric
utilities to deter cable systems and CLECs from making unlawful and unsafe attachments. It
appears that some cable systems and CLECs have apparently made a rational calculation that the
competitive advantage they gain against other communications companies by not following the
rules is worth the potential risk of harming their own workers’ health or of paying back charges
and modest penalties at some undetermined time in the future.

“Double Wood” and “Stub Poles.” Ultilities often must replace their existing poles with

new poles for a variety of reasons, including to relocate for road-widening projects, to replace

27 See, i.e., In the matter of The Cable Television Ass’n of Ga., et al., v. Georgia Power
Co., DA-03-2613, “Order” at q 12 (Aug. 8, 2003); Arkansas Cable Telecomm. Ass’n, et al. v.
Entergy Ark., Inc., DA-06-494, “Hearing and Designation Order” at § 18 (March 2, 2006)
(describing issues to be addressed, including safety-related matters).
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damaged poles, and, in some cases, to increase pole capacity to accommodate new
communications attachments. During the time period in which the transfer of existing electric
and communications attachments is taking place, the new pole is set side-by-side with the old
pole. The old pole is sawed off above the communications line, creating a “stub pole,” which is
left in the field because the communication companies did not remove or relocate their lines
during normal construction timelines. This situation, referred to as “double wood,” is
permissible only on a temporary basis. Once the new pole is built and the electric wires are in
place, all attaching communications entities are obliged, upon notice, to transfer their facilities to
the new pole. Due to safety codes, right-of-way limitations, and other restrictions under state
and local laws, the old pole cannot permanently remain next to the new pole.

Under Section 224(h) and the Commission’s regulations, whenever a utility needs to
build a new pole, it must provide 60-days notice to attaching entities to give those entities an
opportunity to move their attached facilities from the old pole to the new pole.”® Notice is
typically given to each communications attacher according to the order of the attachments on the
pole. Because of the tension of the wires, the uppermost attachment must be moved first to
avoid the need to cut the wires attached in lower positions.

The problem for utilities is that when the utility gives notice to one of the
communications attachers, the notice is frequently simply ignored, resulting in a period of double
wood “limbo” in which the utility is required under local law to remove the old pole, but cannot
do so until the communications attachers have all transferred their facilities. Progress Energy

reports that its 2006 joint use pole attachment audit identified thousands of stub poles, including

2 47 C.F.R. § 1.1403(c) (2007).
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4,919 stub poles with un-transferred CATV attachments. In each case, Progress Energy had
notified the communication attachers on the stub poles in February 2007, but these attachers still
have not removed or transferred their lines.

This situation causes significant operational and safety problems for electric utilities.
Many of these existing stub poles are rotten and in very poor condition. In this condition, some
have fallen over while others remain standing because the phone and cable lines are the only
things supporting it. Many other stub poles now reside very close to road ways and create safety
hazards for cars and pedestrians as well as a liability for Progress Energy and the attaching
entity. EEI and UTC members also report that their workers have had to make multiple trips
(“truck rolls™), at significant cost to the utility, to inspect stub poles and determine whether the
communications lines have been moved. If there were no communications attachments, the
“double wood limbo” situation would not exist, because the utility ordinarily transfers all of its
wires at the same time.

This situation also potentially causes a problem for a communications provider that seeks
to comply with the utility’s request that its communications wire be transferred, but cannot do so
because another communications provider with a wire at a higher point on the stub pole refuses
to respond to the utility’s notice. In such a case, the utility has no ability to force competing
communications providers to coordinate with each other in the transfer of their communications
facilities to a new pole.

3. Type of Service and Unidentified Attachments
An “unidentified attachment” is a cable system attachment originally used solely to

provide cable service, but with respect to which the cable system has not yet notified the electric
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utility that such attachment is being used to provide communications services. In such cases, the
cable system continues to pay the lower cable rate, despite being obliged under the
Commission’s regulations to give notice to the utility of the change in the nature of the service
provided. The category of unidentified attachments includes situations in which the cable system
itself offers the telecommunications service, or in which the cable system leases a portion of its
capacity to a third-party provider of telecommunications services. EEI and UTC recognize that
there are a variety of technologies and services used to provide telephone service, including
several types of voice over internet protocol (“VoIP”) service.

It is generally impossible for electric utilities to determine with any precision how many
unidentified attachments exist in their service territory, precisely because the type of service
offered using such attachments have not been identified by the attaching entity. However, EEI
and UTC are aware that numerous electric utilities have experienced situations in which a cable
system represents to the utility that the cable system does not use its pole attachments for
anything other than cable service, but at the same time the cable system heavily promotes
(through television advertising, billboards, mailers, and other means) “triple play” bundled
offerings of cable, internet, and telephone service.

The existence of two different rate formulas for different historical categories of
jurisdictional pole attachers perpetuates the problem of unidentified attachments. The
opportunity to continue paying at a lower rate creates a strong incentive for a cable system not to
disclose the nature of the service it provides. If there were only one rate formula for all
Commission-jurisdictional attachers, there would be no incentive for cable providers that begin

providing telecommunications service to avoid giving timely notice to electric utilities.
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4. Substantial and Increasing Rate Subsidies

Currently, both cable systems and CLECs receive substantial subsidies at the expense of
electric consumers through rates that do not fully and fairly allocate the utility’s costs. Because
there are two different subsidy rates and cable systems receive a larger subsidy than CLECs.
These rate subsidies continue to distort competition by generally creating artificial economic
signals for jurisdictional attachers and more specifically by discriminating among different
categories of competitor. The cable formula provides a substantial subsidy to an industry that
EEI and UTC believe is no longer a struggling “infant” industry as the cable industry was
thought to be when the cable when the Pole Attachment Act first became law in 1978. The
CLEC formula provides less of a subsidy than the cable formula, but nevertheless is substantial
because it does not fully and fairly allocate the costs of the common space (i.e., only two-thirds
of the so-called “unusable” space are allocated among all attaching entities, and the
communications safety space it allocated entirely to the electric utility). Additionally, inaccurate
presumptions (e.g., the inflated presumptive number of attaching entities) in the implementation
of the CLEC rate further distort competition.

The statutory Cable formula is inherently a subsidy formula that does not achieve full
cost allocation because it does not divide the cost of the common space equally among all
attachers. Instead, the cable attacher pays only a small portion of the entire cost of the pole,
based only on the percentage of usable space it occupies. This approach disregards that the cable
attacher, like any other user of the pole, needs the common space to maintain a sufficient ground
clearance as is required by applicable safety codes such as the NESC.

The Commission should recognize that, as a matter of logic, the fact that the statute
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provides for two different formulas (merely on the basis of what type of communications service,
as defined by the 1996 Act, is provided over the attached wire) shows that the cable formula
provides a subsidy. Otherwise, there would have been no reason for Congress to distinguish
between the cable and CLEC formulas. In fact, the legislative history of the Pole Attachment
Act expressly acknowledges that the cable rate was intended to subsidize an “infant industry.” A
House Committee report accompanying legislation that ultimately became the basis of the 1996
Act characterized the cable formula as providing “cable companies a more favorable rate for
attachment than other telecommunications service providers,” and made clear that “[t]he
beneficial rate to cable companies was established to spur the growth of the cable industry, which
in 1978 was in its infancy.”® It is abundantly clear at this time that the cable industry is no
longer an infant industry, and should not be subsidized at the expense of electric consumers.
Also, as explained below in Part III, the Commission has ample statutory authority to eliminate
the cable rate due to cable industry’s widespread participation in markets for broadband
information services and telecommunications services.
S. The Commission’s presumed numbers of attaching entities per

pole are too high, resulting in a subsidy at the expense of

electric consumers, and such presumptive numbers should

therefore be reduced to three for both urban and rural areas.

Even as the number, variety, and weight of attachments has increased, the number of

“attaching entities” per pole has remained well below the presumptive averages used by the

Commission in calculating the CLEC rate. The evidence and rationales cited by the Commission

in the 2001 Consolidated Partial Order on Reconsideration in favor of urban (five) and rural

* H. Rpt. 104-204, Committee on Commerce Report to Accompany H.R. 1555, the
Communications Act of 1995 (July 24, 1995) (emphasis added).
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(three) presumptions are no longer applicable.’® In that Order, the Commission premised its
urban presumption of five on the fact that “[a]Jdvanced telecommunications capability is being

deployed throughout the country” and “competitive services are increasing.”'

The number,
variety, and weight, and surface area of attachments are all increasing, but the number of
attaching “entities” has remained relatively stable. In most cases, the entities that are deploying
advanced equipment are the same entities that are already on the pole.

EEI and UTC are aware of numerous utilities reporting an